To:  Delaware General Assembly
From: Developmental Disabilities Council

RE: H.B. No. 302 (Financial Exploitation Reporting)

Date: February 17, 2010

The Developmental Disabilities Council has reviewed H.B. No. 302 Financial Exploitation
Reporting. We understand that the bill is intended to establish civil and criminal immunity for
persons reporting financial exploitation of the elderly and “infirm”.

We have the following observations.

First, the bill only covers financial exploitation of adults and not children. Children are also
subject to financial exploitation. However, it appears that immunity for reporting exploitation of
children is already available under Title 16 Del.C. §§903 and 908 and Title 10 Del.C. §901(1) and
901(11). Therefore, with the possible exception of pediatric nursing home residents [Title 16
Del.C. §1119B], the bill should not result in any major gap in reporting immunity.

Second, in lines 17-18, the sponsors should consider deleting the following words: “with
respect to any act, omission, failure to act or failure to report pursuant to such reporting program”.
Otherwise, the bill literally provides immunity to persons who fail to comply with a reporting duty
or fail to take steps to protect a victim!

Third, the definition of “person” in lines 10-11 only explicitly refers to private entities and
omits any reference to_public bodies. As a result, government-required reporting policies would not
be covered by the bill since the definition of a “reporting program” is limited to one adopted by a
“person” (line 6). Thus, reporting pursuant to the attached DHSS PM 46 policy would not be
covered by the bill. Parenthetically, it appears that there are gaps in immunity protections for
persons reporting pursuant to statute. For example, persons reporting long-term care financial
exploitation pursuant to Title 16 Del.C. 81132 are civilly and criminally immune pursuant Title 16
Del.C. 81135. Likewise, persons generally reporting to APS enjoy both civil and criminal
immunity pursuant to Title 31 Del.C. 83910. However, persons reporting to the DHSS long-term
care Ombudsman pursuant to Title 16 Del.C. 81152(5) are only given civil but not criminal
immunity pursuant to Title 16 Del.C. 81154. Moreover, persons reporting financial exploitation to
DHSS pursuant to Title 16 Del.C. §2224 are given no immunity at all. The sponsors may wish to
amend the bill to resolve these gaps.

Fourth, the sponsors may wish to consider adding a second sentence to the definition of
“financial exploitation” at lines 12-14 to read as follows: Without limitation, the term “financial
exploitation” includes acts encompassed by Title 16 Del.C. 881131(5) and Title 31 Del.C.
83902(5).” This would obviate any argument that the definition of “financial exploitation” created
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by the new Section 8146 is narrower than these other statutes and therefore immunity only applies
to a subset of reporters of “financial exploitation” under these statutes.

Fifth, the term “infirm adult” in line 9 is an outdated reference which could be construed as
pejorative. Itis also unduly limiting. Consider that the bill covers all “elderly” persons irrespective
of capacity. Thus, reporting financial exploitation of an astute 62 year old stockbroker would be
covered by the bill while reporting financial exploitation of persons with disabilities would only be
covered if the person were “substantially impaired in the ability to provide adequately for the
person’s own care and custody.” The sponsors may wish to consider adopting a more inclusive
term.

Sixth, lines 24-25 could be problematic. Literally, any “person” could adopt an “internal
policy” for reporting financial exploitation which would eviscerate even the attorney-client
privilege for consultation on actions occurring in the past. See e.g., Delaware Lawyers’ Rules of
Professional Conduct, Rule 1.6, Comments 8 and 12.

Seventh, line 27 should be deleted or amended. There are existing statutes and regulations
which require agencies to have policies on reporting financial exploitation. To avoid a conflict with
such statutes and regulations, line 27 could be amended to read as follows: “Nothing in this section
shall be construed to require any person to adopt a reporting program.”

The Developmental Disabilities Council thanks you in advance for your consideration of our
comments. Should you have any questions please contact our office at 739-3333.

cc. The Honorable Rita Landgraf, DHSS
Susan Delpesco, DLTCRP
Debbie Gottschalk, DHSS






